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Introduction

Given the federal system of government in Switzerland, comparable to some extent to the
US system, corruption offences can be prosecuted both by prosecutors at the cantonal
level (26 cantons) and by the Office of the Attorney General of Switzerland (OAG) at the
federal level. Cantonal and federal prosecutors apply the anti-bribery and anti-corruption
statutes contained in Title Nineteen of the Swiss Criminal Code (SCC),IZ] which prohibit
bribery of Swiss public officials (Article 322 ter to Article 322 sexies SCC) and foreign
public officials (Article 322 septies SCC), as well as bribery of private individuals (Articles
322 octies and 322 novies SCC).

Switzerland continues to be viewed as one of the least corrupt countries in the world.®!
In recent years, few domestic Cases have made the headlines, but major Cases related
to bribery of foreign public officials have resulted in convictions of both individuals and
companies. Companies benefited from the lack of corporate criminal liability statutes for a
long time, then from the lack of enforcement of such statutes, but criminal authorities seem
to be picking up the pace to some extent. For instance, the OAG has put in place a taskforce
dedicated to corporate criminal liability, which could potentially increase the number of
convictions in the years to come. As a general trend, during the past 10 years, most major
convictions of companies for corruption have occurred as a result of plea agreements.

Year in review

The past year in Switzerland has seen a number of high-profile cases that have undergone
signifcant developments, with divergent outcomes.

In the fight against corruption, a state councillor who had been acquitted of accepting an
undue advantage on appeal was finally convicted by the Federal Court.

In the area of corporate criminal liability, the first Swiss bank to ever be convicted by a
tribunal in relation to financial offences was eventually acquitted on appeal, while a second
Swiss bank convicted at first instance a few months later announced its intention to appeal
the verdict. Both decisions may still be overturned by higher courts.

The near future will reveal whether the Swiss authorities are sufficiently equipped to hold
banks criminally liable.

2023 also saw the Federal Council present a bill aimed at increasing the transparency of
legal entities by creating a federal register containing the identity of the beneficial owners
of legal entities.

Domestic bribery: legal framework

i Elements

With respect to Swiss public officials, the SCC prohibits the acts of bribing or accepting a
bribe, as well as the acts of granting or accepting an advantage. The distinction between
these two categories of offences is the following: while bribery (Articles 322 ter and 322
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guater SCC) is in a relationship of 'exchange' with the undue advantage, the granting of an
advantage (Articles 322 quinquies and 322 sexies SCC) refers to unjustified favours given
or accepted without any concrete consideration in return. In this latter category, it does not
matter whether or not the public official has accepted the advantage or whether or not the
advantage has an influence on his or her behaviour.! Regarding the offence of accepting
an advantage (Article 322 quinquies SCC), it is also irrelevant whether the person who
granted the advantage intended to offer a favour as long as it could have been perceived
as such by the public official.

Article 322 ter SCC forbids any person from offering, promising or giving to a Swiss public
official (or to a third party) an undue advantage in order to cause the official to carry out
or to fail to carry out an act in connection with his or her official activity. The act must be
contrary to the official's duty or dependent on his or her discretion. The passive behaviour
of the Swiss public official is prohibited under Article 322 quater SCC (demanding, securing
the promise of or accepting an undue advantage for himself or herself or for a third party).

Article 322 quinquies SCC forbids any person from offering, promising or giving to a Swiss
public official an undue advantage (for himself or herself or for a third party) in order to
cause the public official to carry out his or her official duties. The passive behaviour of the
Swiss public official is prohibited under Article 322 sexies SCC (demanding, securing the
promise of or accepting an undue advantage for himself or herself or for a third party).

ii Prohibition on paying and receiving

As described in Section IL.i, Articles 322 ter, 322 quater, 322 quinquies and 322 sexies SCC
prohibit both procuring and accepting undue advantages.

iii Definition of public official

Public officials are defined broadly under Title Nineteen SCC as public servantsls-
] (appointed or employees of any public administration), members of the judicial, executive
or legislative branches, officially appointed experts, translators, interpreters and arbitrators,
and members of the armed forces.

Under Article 322 decies Paragraph 2 SCC, private individuals who fulfil official duties
are subject to the same provisions as public officials. The employees of a state-owned or
controlled company are not necessarily considered as public officials: the control operated
by the state is a very strong clue, without being decisive.” The determining factor is
whether the state grants the company any special treatment or protections with respect
to the competition, for example granting a monopoly on a certain activity.ls]

iv Undue advantage (gifts and gratuities, travel, meals and entertainment
restrictions)

An advantage is defined broadly and includes any benefit, whether material or immaterial,
that improves the situation of the public official,lg] in particular giving money, giving an
object or providing an object to be used, giving real estate, providing services, paying for
the services provided by a third party, providing a place to live and inviting for a holiday.[w]
An advantage can also result from an unbalanced contractual relationship: selling at an
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undervalued price, buying at an overrated price["] and granting a loan at conditions that

are too advantageous.[m Moreover, according to authors, an advantage can also take the

form of an amelioration of the legal situation of the public official, for example renouncing

filing a criminal complaint against him or her,m] or an amelioration of his or her social
. : . o 4]

status, for example, awarding him or her with a distinction or prize.

An advantage is undue when the public official has no legal basis to claim it.“s-

I'Under Article 322 decies SCC, advantages permitted under public employment law or
contractually approved by a third party, as well as negligible advantages that are common
social practice, are not undue.

At the federal level, in general, public employees can accept advantages that are common
social custom and (cumulative condition) whose value does not exceed 200 Swiss francs.[-
1l If the employee cannot refuse a donation for reasons of politeness, and if the acceptance
of the donation serves the general interest of the Swiss Confederation, he or she shall hand
it over to the competent authority.[”] Employees shall decline any invitation that may restrict
their independence and freedom of action, and they shall refuse invitations to travel abroad
without the written consent of their superior.ml Moreover, when federal public employees
are involved in a purchasing or decision-making process and if the negligible advantage or
invitation is offered by an actual or potential bidder, a person participating in or affected by
the decision-making process, or if it is impossible to exclude any link between the granting
of the benefit or the invitation and the purchasing or decision-making process, employees
are prohibited from accepting the negligible advantage or the invitation.“'9

In Geneva, public employees are prohibited from soliciting or accepting for themselves
or others gifts or other benefits because of their official position.lzo] The breach of this
regulation may lead to disciplinary sanctions including immediate dismissal, without
. [21] ' . .
prejudice to the penal consequences.” ' Benefits that are personally and immediately
consumable, such as chocolate or medium-range wine, are admissible.?? Employees have
the duty to inform their superior in cases where they feel a third party tries to offer them an
undue gift or advantage.m]

v Public official participation in commercial activities

There is no general rule forbidding public officials from participating in commercial activities.
In this matter, cantonal public officials are governed by their respective cantonal rules,
and federal public officials are governed by federal statutes. For example, federal public
employees must require an authorisation in order to exercise any paid or unpaid activity
outside of their public function, if the activity might present a risk of conflict of interest.ml
If any risk of conflict of interest cannot be ruled out, no authorisation is granted.lzs] In the

canton of Geneva, the same kinds of rules apply.m’]

That said, both at the federal and cantonal level, members of the parliament are elected
volunteers who, in most cases, are professionally active in the public or private sectors in
addition to their elected positions.

vi Political contributions
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Switzerland used to lag behind its European neighbours when it came to political
contributions. Except specific laws in some cantons, until October 2022, there was no
federal law governing this kind of funding.

On 23 October 2022, new statutes (Articles 76b to 76k) of the Federal Act on Political
Rights (PRA) and a new related federal ordinance, the Ordinance on the Transparency of
the Financing of Political Life (OTFPL), entered into effect. The new rules on transparency
will thus apply for the first time to the National Council elections of 2023.

Essentially, political parties represented in the Federal Assembly have now an obligation
to declare their revenues, as well as their donations (monetary and non-monetary) whose
value exceeds 15,000 Swiss francs per donor per year (see Article 76b PRA). Furthermore,
under certain circumstances, mainly depending on the amounts involved, individuals,
groups of individuals and companies that campaign at the federal level can be obliged to
declare their financing (see Article 76¢c PRA). Compliance with these obligations is verified
by the Swiss Federal Audit Office (see Articles 76e and 76g PRA with Article 7 OTFPL),
which in turn publishes on its website some of the information collected (see Article 76f
PRA). Finally, it is now forbidden to accept anonymous donations or donations from abroad,
with the exception of donations from Swiss citizens abroad and donations made for the
purpose of election to the Council of States (see Article 76h PRA). Failure to comply with
their obligations will result in a fine of up to 40,000 Swiss francs for political parties and
campaigners (see Article 76j PRA).

Notably, the cantons may provide for stricter provisions on the transparency of cantonal
political actors in the exercise of political rights at the federal level (see Article 76k PRA).

vii Private commercial bribery

Bribery of private individuals is forbidden under the SCC.

Article 322 octies Paragraph 1 SCC prohibits any person from offering, promising or giving
an employee, partner, agent or any other auxiliary of a third party in the private sector
an undue advantage for that person or a third party, so that the person carries out or
fails to carry out an act in connection with his or her professional or commercial activity.
The act in question must be contrary to the person's duties or dependent on the person's
discretion. The passive behaviour is prohibited under Article 322 novies Paragraph 1 SCC
(demanding, securing the promise of or accepting an undue advantage for himself or
herself or for a third party). In minor cases, these offences are only prosecuted if a criminal
complaint has been filed by the victim.127!

Unlike in the public sector, private bribery requires an exchange. Hence, the mere granting
or accepting of an undue advantage in the sense of Articles 322 quinquies and 322 sexies
SCC (see Section IlL.i) is not criminalised.

The notion of private individual is defined broadly and basically includes any individual
o 28]
bound by a general obligation of loyalty toward the victim.

viii Penalties
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Individuals convicted for bribery (Swiss public officials) under Articles 322 ter and 322
guater SCC may be punished by up to five years' imprisonment or a monetary penalty of
up to 540,000 Swiss francs (see Article 34 SCC).

Individuals convicted for granting or accepting an advantage (Swiss public officials) under
Articles 322 quinquies and 322 sexies SCC may be punished by up to three years'
imprisonment or a monetary penalty of up to 540,000 Swiss francs (see Article 34 SCC).

Individuals convicted for bribery of private individuals under Articles 322 octies and 322
novies SCC may be punished by up to three years' imprisonment or a monetary penalty of
up to 540,000 Swiss francs (see Article 34 SCC).

If any of these sentences is suspended, it may be combined with a fine of up to 10,000
Swiss francs.m] Moreover, the advantage procured by the receiver is subject to forfeiture,[-
% 25 well as the advantage procured by the payer, for example, payments made according
to a contract concluded thanks to the bribe.[31]

Enforcement: domestic bribery

In Switzerland, a few proceedings for domestic bribery have been conducted these past
years, and convictions remain very rare. In these domestic cases, one issue seems to
come up more regularly: holidays of Swiss officials abroad, paid for by third parties.

i Conviction of a state councillor

In February 2021, an elected official of the Geneva State Council was convicted for
acceptance of an advantage (Article 322 sexies SCC) for having accepted a paid trip
abroad with his family, on official invitation from a foreign country. He was sentenced to a
suspended monetary penalty and to the payment of a compensatory claim of 50,000 Swiss
francs (corresponding to the estimated value of the trip). The Tribunal found that the state
councillor considered, accepted and accommodated the risk of being influenced in the
performance of his duties by accepting such a gift, considered half-official and half-private.

The state councillor's chief of staff was convicted of the same criminal offence, as well as
for violating secrecy of function, and sentenced to a suspended monetary penalty. Two
individuals were convicted for granting an advantage (Article 322 quinquies SCC), and
sentenced to a suspended monetary penalty.

However, after the state councillor and most parties appealed the decision, the Geneva
Criminal Court of Appeals overturned the state councillor's conviction and acquitted him on
all counts in a December 2021 ruling. According to the Court, although the state councillor
had undoubtedly accepted an undue advantage, it had not been established that the foreign
authorities wished to obtain anything from him.

Upon appeal of the Public Prosecutor's Office, the Swiss Federal Tribunal eventually
convicted the state councillor. Unlike the previous instance, our highest court decided that it
was not necessary that the person granting the advantage wanted to influence the person
accepting it. As a result and even though it had been proven that the advantage had not
been granted with the intention of influencing the activities of the state councillor, the Swiss
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Federal Tribunal found the latter guilty of accepting an undue advantage within the meaning
of Article 322 quinquies SCC.

ii Trial of a former federal employee of the Federal Roads Office

In April 2021, the OAG filed an indictment with the Federal Criminal Court against a former
employee of the Federal Roads Office (FEDRO) and two members of the board of directors
of a vehicle import company. According to the indictment, the two board members paid the
FEDRO employee to alter data for the calculation of CO2 penalties so that their company
would not pay any penalties for more than three years. This resulted in a loss for the
Swiss Confederation of about 9 million Swiss francs. The former FEDRO employee faces
multiple charges, including acceptance of bribes (Article 322 quater SCC), and the two
other individuals face multiple charges, including bribery of a Swiss public official (Article
322 ter SCC).

On 26 April 2021, the Federal Criminal Court suspended the proceedings pending a
decision in a related case.

iii Conviction of two former federal employees of the FEDRO

In July 2021, it was confirmed that the OAG had convicted (by summary penalty orders) two
former employees of the FEDRO for having received gifts from the director of a construction
company on several occasions, such as wine and foodstuffs (Article 322 quater SCC).

iv Conviction of a former federal employee of the State Secretariat for
Economic Affairs

In 2014, the State Secretariat for Economic Affairs (SECO) reported a corruption case
within its ranks to the OAG, which had since been investigating the case. Over a period of
10 years, a former head of department had allegedly favoured certain companies during
the contract award process (by manipulating the evaluations of the bids) and obtained
in return benefits totalling more than 1.7 million Swiss francs (VIP tickets, household
appliances, meals, sponsorship for events, various other gifts and cash). The OAG put
about 10 individuals under investigation and convicted some of them by issuing summary
penalty orders.

In August 2021, the head of department at SECO, accused of accepting bribes as a
Swiss public official (Article 322 quarter SCC), mismanagement, forgery and money
laundering, along with the heads of three private companies, accused of granting bribes
to a Swiss public official (Article 322 ter SCC) and other offences, stood trial before the
Federal Criminal Court. The OAG asked the Court to sentence the head of department
to four years in prison and to a monetary penalty, requesting lower prison sentences and
monetary penalties for the three other individuals (between two and three years). The Court
rendered its verdict on 17 September 2021 and convicted the former head of department
for acceptance of bribes (Article 322 quater SCC) and forgery, and sentenced him to 52
months in prison, as well as a suspended monetary penalty.

Foreign bribery: legal framework
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i Elements

Bribery of foreign public officials falls under the SCC. Article 322 septies Paragraph 1 SCC
forbids any person from offering, promising or giving to a foreign public official an undue
advantage for himself or herself or for a third party in order to carry out or fail to carry out
an act in connection with his or her official activity. The act must be contrary to the official's
duty or dependent on his or her discretion. The passive behaviour is prohibited under Article
322 septies Paragraph 2 SCC (demanding, securing the promise of or accepting an undue
advantage for himself or herself or for a third party).

Unlike the system applying to Swiss public officials, bribery of foreign public officials
requires an exchange. Hence, the mere granting or accepting of an undue advantage in the
sense of Articles 322 quinquies and 322 sexies SCC (see Section Il.i.) is not criminalised.

ii Definition of foreign public official

Foreign public officials are defined broadly under Title Nineteen SCC as officials of a foreign
state or international organisation.m] Hence, they can be public servants (appointed or
employees of any public administration), members of the judicial, executive or legislative
branches, officially appointed experts, translators or interpreters, as well as arbitrators, or
members of the armed forces. In this context, the Swiss judge will apply the Swiss notion
of foreign public official,[33] which basically concurs with the notion of Swiss public official
(see Section IL.iii). In short, a foreign public official is any person who carries out a task that
is by nature public, either because the task is a matter of state sovereignty, or because the
person or legal entity benefits from special treatment or protection in comparison with the
competition (for example a monopoly has been granted by the state).[34]

Officials of international organisations are considered foreign public officials when said
organisations are intergovernmental or constituted by public law authorities, not when they
are non-governmental organisations.lss]

iii Undue advantage (gifts and gratuities, travel, meals and entertainment
restrictions)

The same definition of an undue advantage applies to bribery of Swiss and foreign officials
(see Section ll.iv): an advantage is undue when the public official has no legal basis to
claim it.®® Under Article 322 decies SCC, advantages permitted under public employment
law or contractually approved by a third party, as well as negligible advantages that are
common social practice, are not undue.

Three aspects are specific to bribery of foreign officials. First, knowing if an advantage is
authorised by service regulations or the applicable law is a question that must be decided
in the light of the law governing the official's activity. Second, most authors consider that
bribes are not justifiable by the fact that they are in accordance with the local customs.-
1371 Third, the local context must be taken into account when considering a 'negligible’
advantage. Where a gift for 20 Swiss francs (about the price of a daily special at lunch)
will be considered as negligible in Switzerland, the same value could represent a weekly
salary in other parts of the WorId.[38]
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iv Payments through third parties or intermediaries

Payments through third parties or intermediaries also fall under Article 322 septies SCC. In
fact, using third parties or intermediaries for conducting business abroad is deemed 'risky’,
when it comes to corruption.

v Individual and corporate liability

Both individuals and companies can be criminally liable for bribing a foreign public official. In
fact, when violating Article 322 septies Paragraph 1 SCC by bribing a foreign public official,
companies can be punished irrespective of the criminal liability of any natural persons,
provided that said entities have failed to take all the reasonable organisational measures
that are required in order to prevent such an offence.[39]

vi Civil and criminal enforcement

Companies and individuals only face criminal enforcement under the SCC. That said, civil
claims can be brought in the criminal proceedings by the victim under Article 122 Paragraph
1 of the Swiss Criminal Procedure Code (SCPC).[4°]

vii Agency enforcement

In general, the criminal authorities at the cantonal level prosecute and judge offences
under federal law.*"! When there is cantonal jurisdiction, local prosecutors conduct the
investigations and bring cases to trial. That said, in many instances there is federal
jurisdiction, and the OAG conducts the proceedings. In the context of bribery, the OAG
is competent when the offences in Title Nineteen SCC are committed by a member of
an authority or an employee of the Swiss Confederation or against the Confederation.*?
Moreover, in cases of bribery of a Swiss or foreign official, or granting or accepting an
undue advantage, federal jurisdiction applies and the OAG is competent, if the offences
have to substantial extent been committed abroad or in two or more states with no single
state being the clear focus of the criminal activity.[43]

Finally, if a criminal case is subject to both federal and state jurisdiction, the OAG may
instruct the proceedings to be combined and dealt with by the federal authorities or the
state authorities."*”

viii Leniency

Self-reporting of violations, cooperation with criminal authorities and reparation can lead
[45] [46] .
to reduced sentences, — a more favourable settlement” " or a decision not to prosecute,
. . [47]
not to refer the case to the tribunal or not to impose any sentence.

While self-reporting is rare, cooperation does lead to many plea agreements, in particular
when companies are involved. In fact, in Switzerland's short history of corporate criminal
A . . [48] .

liability, only few cases have made it to trial.”  In most instances, charges have been
dropped after reparation or convictions have been negotiated and decided by prosecutors,
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who have the ability to issue summary penalty orders when the accused has accepted
responsibility for the offence (or if his or her responsibility has otherwise been satisfactorily
established).[49] In the context of transnational corruption cases involving companies
(Articles 102 and 322 septies SCC: bribery of a foreign official by a company), the OAG has
convicted several companies in the past 10 years by means of summary penalty orders.

ix Plea-bargaining

Plea-bargaining and negotiated settlements are key when it comes to bribery of foreign
public officials by companies. The SCPC does not provide for deferred prosecution
agreements (although a modification of the SCPC has recently been discussed), but three
other mechanisms exist: non-prosecution agreements,lso] summary penalty orders®" and
accelerated proceedings.lsz]

Non-prosecution agreements negotiated with the prosecution allow the offender to avoid
criminal conviction, if he or she has admitted the offence, if a suspended custodial sentence
not exceeding one year, a suspended monetary penalty or a fine are suitable as a penalty,
and if the interest in prosecution of the general public and of the persons harmed are
negligible.[53]

Summary penalty orders negotiated with the prosecution allow the offender to be convicted
directly by decision of the prosecutor, without having to go to trial or submitting said
decision to the review of the criminal judge. This is possible when the accused has accepted
responsibility for the offence in the preliminary proceedings (or if his or her responsibility
has otherwise been satisfactorily established), and if a fine, a monetary penalty of no more
than 180 daily penalty units (i.e., a maximum of 540,000 Swiss francs)[54] or a custodial
sentence of no more than six months are deemed appropriate.

Accelerated proceedings negotiated with the prosecutor allow the offender who has
admitted the charges and the civil claims to conclude an agreement on the content of the
indictment.lss] Hence, contrary to summary penalty orders, the civil claims must necessarily
be part of the agreement. Accelerated proceedings can occur when the appropriate
sentence exceeds the limit set under the rules of summary penalty orders described above.
In fact, accelerated proceedings can occur as long as the prosecutor does not request a
custodial sentence of more than five years.[56] In corruption matters, since the offences
under the SCC never entail custodial sentences of more than five years,[57] accelerated
proceedings are always an option.

x Prosecution of foreign companies and individuals

Foreign companies and individuals can be prosecuted in Switzerland according to the
principle of territoriality. In short, the offence must be committed 'in Switzerland', which
means that the offender must commit the act or unlawfully omit to act in Switzerland, or
that the place where the offence has taken effect is Switzerland.®® An attempted offence
is considered committed at the place where the person concerned attempted it and at the
place where he or she intended the offence to take effect.*”! Hence, foreign companies
and individuals can obviously be prosecuted when bribing foreign officials from their base
in Switzerland, but also when the bribe is paid (paid using a bank account in Switzerland
or paid abroad from a Swiss bank account) or laundered in Switzerland.'*"
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xi Penalties

Individuals convicted for bribery of foreign public officials under Articles 322 septies SCC

may be punished by up to five years' imprisonment, or a monetary penalty of up to 540,000

Swiss francs.[ml If the sentence is suspended, it may be combined with a fine of up to
. [62]

10,000 Swiss francs.

Companies can be sentenced to a fine of up to 5 million Swiss francs.® The court

assesses the fine in particular in accordance with the seriousness of the offence, the

seriousness of the organisational inadequacies and of the loss or damage caused, and
. . . [64]

based on the economic ability of the company to pay the fine.

Moreover, and most importantly, the advantage given to the receiver is subject to forfeiture,-
%] 25 well as the advantage given to the payer, for example the payments made according
to a contract concluded thanks to the bribe.’*® In a June 2021 ruling, the Swiss Federal
Tribunal further developed its case law on the extent of the forfeiture, providing criteria
for determining whether and to what extent the profits from a contract obtained through
corruption should be forfeited.[67] If the assets subject to forfeiture are no longer available,
the authorities may uphold a claim for compensation by the state in respect of a sum of
equivalent value.®® In a 2019 corruption case (bribes paid in Africa), a Geneva-based
company was sentenced by the OAG to pay a fine exceeding US$4 million and to pay
a sum equivalent to the proceeds of the deals made thanks to the bribe for an amount
exceeding US$95 million (summary penalty order dated 14 October 2019).[69]

On 1 January 2021, a new federal Act on Public Procurements entered into effect. Under
Article 44 of this Act, an individual or a company can be excluded from an award procedure,
deleted from a list or lose a contract already awarded if said tenderer (an organ of the
tenderer, a third party to which the tenderer appeals or an organ of the third party)
has violated provisions on combating corruption. For exclusion based on corruption, the
exclusion can last for up to five years and relates to every public procurement of the Swiss
Confederation.”®

Associated offences: financial record-keeping and
money laundering

i Financial record-keeping

Under Article 957 Paragraph 1 of the Swiss Code of Obligations (SCO),[”] sole
proprietorships and partnerships that have achieved sales revenue of at least 500,000
Swiss francs in the last financial year as well as legal entities have the duty to keep accounts
and file financial reports.

Under Article 957 Paragraph 1 SCO, sole proprietorships and partnerships with less than
500,000 Swiss francs sales revenue in the last financial year, associations and foundations
that are not required to be entered in the commercial register, and some foundations need
only to keep accounts on income and expenditure and on their asset position.
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Depending on the volume of their business and their legal structure, companies (for
example a publicly traded limited liability company) must have their annual accounts and,
. . . . . . [72]

if applicable, their consolidated accounts reviewed by an external auditor.

Under the federal Act on Combating Money Laundering and Terrorist Financing (AMLA),
special auditing rules apply to financial intermediaries.”!

ii Disclosure of violations or irregularities

Strictly speaking, companies do not have a specific duty to disclose violations of
anti-bribery laws. That said, as explained in Section V.ix, companies that qualify as financial
intermediaries have specific obligations of disclosure under the anti-money laundering
laws.

ili Prosecution under financial record-keeping legislation

Financial record-keeping legislation is not specifically used to prosecute bribery-related
conduct. That said, falsifying accounting records can constitute forgery, which is a criminal
offence under Article 251 SCC. Hence, as in most white-collar crime cases, forgery charges
are often brought in corruption proceedings in relation to falsification of financial records.
This approach targets in particular illicit payments made by companies or funds allocated
to future such payments (slush funds).ml

iv Sanctions for record-keeping violations

Individuals convicted for falsifying financial records under Article 251 SCC may be
punished by up to five years' imprisonment, or a monetary penalty of up to 540,000 Swiss
francs (see Article 34 SCC).

v Tax deductibility of domestic or foreign bribes

Since 1 January 2022, under the federal Act on Direct Federal Taxation (ADFT) (see
Articles 27 and 59)[75] and the federal Act on the Harmonisation of Direct Federal Taxation
at Cantonal and Communal Levels (AHDFT) (see Articles 10 and 25),[76] any bribe that
falls under the SCC is not deductible.

vi Money laundering laws and regulations

The anti-money laundering system is based on the SCC and the AMLA.

Article 305 bis Paragraph 1 SCC forbids any person from carrying out an act that is aimed
at frustrating the identification of the origin, the tracing or the forfeiture of assets that he or
she knows or must assume originate from a felony or aggravated tax misdemeanour. An
aggravated tax misdemeanour is any of the offences set out in Article 186 ADFT and Article
59 Paragraph 1 Clause 1 AHDFT, if the tax evaded in any tax period exceeds 300,000 Swiss
francs.[m The offender is also liable to the foregoing penalties where the main offence was
committed abroad, provided such an offence is also liable to prosecution at the place of
commission.”®
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Foreign and domestic bribery (Articles 322 ter, 322 quater and 322 septies SCC) are
predicate offences under Article 305 bis Paragraph 1 SCC, since they qualify as felonies
(which are offences that carry custodial sentences of more than three years). By contrast,
the mere granting or accepting of an undue advantage (Articles 322 quinquies and 322
sexies SCC) or the bribery of private individuals (Articles 322 octies and 322 novies SCC)
are not predicate offences as they are misdemeanours (which are offences that carry
custodial sentences not exceeding three years or a monetary penalty).

Moreover, aside from money laundering, the SCC penalises the conduct of financial
intermediaries who lack diligence in their financial transactions. Under Article 305 ter
Paragraph 1 SCC, any person who as part of his or her profession accepts, holds on deposit
or assists in investing or transferring outside assets and fails to ascertain the identity of
the beneficial owner of the assets with the care that is required in the circumstances is
criminally liable. The financial intermediaries mentioned above are entitled to report to the
Money Laundering Reporting Office in the Federal Office of Police any observations that
indicate that assets originate from a felony or an aggravated tax misdemeanour in terms
of Article 305 bis Number 1 bis./”®!

Money laundering can result in corporate criminal liability under Article 102 SCC. In
December 2021, the Federal Criminal Court convicted a financial institution based on
its corporate criminal liability for the first time. The bank concerned was found guilty of
failure to guarantee an appropriate separation of duties, to provide effective independent
supervision of high-risk business relationships and to avoid conflicts of interest.lao] The
bank was acquitted in July 2023, following its appeal. The detail of the decision has not
been made public yet.lsﬂ

Another Swiss bank was convicted in June 2022 by the Federal Criminal Court. The full

decision has not been made public yet either.®?

vii Prosecution under money laundering laws

Money laundering laws are key in the fight against corruption. First, this is because
bribery of foreign and Swiss officials both qualify as predicate offences,[83] and second,
because financial intermediaries have a duty to report where there is suspicion of money
Iaundering.[84]

viii Sanctions for money laundering violations

A person convicted for money laundering under Article 305 bis SCC is liable to a custodial
sentence not exceeding three years, or to a monetary penalty not exceeding 540,000 Swiss
francs.®¥ In serious cases, the penalty is a custodial sentence not exceeding five years,
or a monetary penalty. A custodial sentence is combined with a monetary penalty not
exceeding 1.5 million Swiss francs.®® A serious case is constituted, in particular, where
the offender acts as a member of a criminal organisation, of a group that has been formed
for the purpose of the continued conduct of money laundering activities or achieves a large
turnover or substantial profit through commercial money Iaundering.[87]

A person convicted for lack of diligence under Article 305 ter SCC is liable to a custodial
sentence not exceeding one year or to a monetary penalty not exceeding 540,000 Swiss
francs (see Article 34 SCC).
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A person who fails to comply with the duty to report under Article 9 AMLA is liable to
a fine not exceeding 500,000 Swiss francs,m] or 150,000 Swiss francs in the event of
negligence.lsg]

ix Disclosure of suspicious transactions

On top of the repressive statutes of the SCC, the AMLA provides preventive and regulatory
statutes that apply to financial intermediaries (banks, fund managers, investment
companies, insurance institutions, securities dealers),lgo] as well as individuals and legal
entities that deal in goods commercially and, in doing so, accept cash (i.e., dealers).-
1] The main duties under the AMLA are the duty of due diligence (verification of the
identity of the customer, establishing the identity of the beneficial owner, ascertaining the
nature and purpose of the business relationship wanted by the customer, keeping records,
taking organisational measures to prevent money Iaundering)lgz] and the duty to report.
Under Article 9 AMLA, financial intermediaries and dealers must immediately file a report
with the Money Laundering Reporting Office Switzerland if it knows or has reasonable
grounds to suspect that assets involved in the business relationship are connected to
money laundering (and a few other offences).

Enforcement: foreign bribery and associated
offences

i Petrobras

In the eighth edition of this Review, it was mentioned that since 2014 the OAG had initiated
over 60 criminal investigations into bribes paid to managers of Petrobras and politicians in
Brazil.

In the ninth edition, it was reported that on 22 October 2019, the OAG announced the filing
of its first indictment with the Federal Criminal Court under accelerated proceedings (which
means that the accused has admitted his or her guilt) against an individual — financial
intermediary — on the charge of complicity in the bribery of foreign public officials and of
money laundering. In February 2020, the Federal Criminal Court convicted the individual
for complicity in bribery of foreign public officials and money laundering and handed down
a suspended custodial sentence of 16 months (five years' probation) and the payment of
a compensatory claim of 1.6 million Swiss francs. The judges agreed with the conclusions
of the OAG: while acknowledging that the proposed sentence of 16 months was close
to the minimum acceptable limit, the judges approved it, the defendant benefiting from
mitigating circumstances for his sincere repentance, exceptional cooperation, availability
for the authorities for future trials and awareness of the seriousness of his actions.””!

More recently, on 23 May 2022, the OAG convicted a former Swiss bank executive for
money laundering in relation to the Petrobras case. The accused was found guilty of
allowing the laundering of US$17.5 million linked to the corruption scheme. In its summary
penalty order, the OAG convicted the former banker to a monetary penalty of 270,000
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Swiss francs (the execution of the sentence was suspended and the banker subjected to
a two-year probation period).[94]

ii FIFA

In the eighth edition of this Review, it was mentioned that the OAG had initiated various
proceedings related to FIFA, in particular an investigation concerning allegations of private
bribery.

In the ninth edition, it was reported that the trial of three individuals was held between 14
and 23 September 2020 at the Swiss Federal Criminal Tribunal in Bellinzona, and that two
individuals were accused of having paid bribes in order to secure media rights to various
championships.

On 30 October 2020, the Tribunal acquitted the two individuals on all counts of bribery.

On 23 June 2022, after the OAG had filed an appeal, the Appeal Court confirmed the
acquittal of one individual but convicted FIFA's former secretary general for receiving bribes
(and committing forgery).

The OAG and some of the accused filed an appeal to the Swiss Federal Court and the case
is now pending before the latter.*®

iii Gunvor SA

In the eighth edition of this Review, it was mentioned that after the conviction for bribery
of a foreign official of a former oil trader with Gunvor Group in 2018, the Geneva branch
of Gunvor International BV and Gunvor's Swiss entity, Gunvor SA, were facing charges for
the same offence.

In the ninth edition, the verdicts were reported.[%] Gunvor SA was convicted of bribery
of foreign officials on 14 October 2019 and sentenced to pay a fine of 4 million Swiss
francs and pay 90 million Swiss francs (proceeds of the crime) in compensation. In
substance, Gunvor SA was blamed for its organisational shortcomings, not having taken
any measures to prevent corruption: the trader had no code of conduct to give a clear signal
and guide employees in their activities, no compliance programme, no internal audit, no
staff member responsible for identifying, analysing or reducing the risk of corruption and
no internal guidelines or training in place to raise employee awareness and reduce the
risk of corruption. Moreover, Gunvor SA failed to address the risk of corruption associated
with the use of agents to obtain oil cargoes and to whom commissions of several tens of
millions of US dollars were paid between 2009 and 2012. In particular, Gunvor SA did not
select the agents used and did not monitor their activity. However, Swiss and international
anti-corruption standards (OECD, ICC, SECO) specifically highlight the increased risk
of corruption in the activities of agents. They recommend, among other things, that due
diligence should be carried out and adequately documented, that the selection process
should be regulated, that warning signals should be defined to detect potentially illegal
activities and that regular checks should be carried out, in particular when paying their
bills.

iv BSGR
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In the eighth edition of this Review, it was mentioned that the Office of the Attorney General
of Geneva had announced on 12 August 2019 that a trial for bribery of foreign officials
(Article 322 septies SCC) and forgery would take place before the Geneva Court. Three
individuals were accused of having bribed officials of the Republic of Guinea in order to
secure mining rights worth US$5 billion to the benefit of Beny Steinmetz Group Ressources
(BSGR). Although the canton of Geneva is familiar with white-collar cases and proceedings
involving corruption offences, this was to be the first trial involving bribery of foreign officials
in Geneva.

In the ninth edition, we indicated that the first instance trial took place in January 2021
and lasted two weeks. The Court found that the three defendants did work together to
pay US$8.5 million in bribes between 2006 and 2012 to Mamadie Touré, the fourth wife
of Guinean President Lansana Conté, in order for BSGR to obtain rights to mines in
Simandou. The head of the group was convicted and sentenced to five years' imprisonment
(his effective management position within the group having been established) and the
payment of a compensatory claim of 50 million Swiss francs. An administrative director
of companies linked to the group was convicted and sentenced to two years' imprisonment
(suspended) and the payment of a compensatory claim of 50,000 Swiss francs. The man
in charge of the field in Africa was sentenced to three-and-a-half years' imprisonment and
the payment of a compensatory claim of 5 million Swiss francs. Finally, we indicated that
the appeal process was ongoing.

We can now report that the trial on appeal took place in early September 2022 and that
the first instance's verdict was mainly upheld by the Appeal Court, which only reduced the
sentence considering the length of the proceedings and acquitted the accused on minor
grounds. The accused announced their will to appeal the decision to the Swiss Federal
Court.

v Oil trading in Ecuador

In June 2021, the OAG opened criminal proceedings against unknown persons on
suspicion of bribery of foreign public officials (Article 322 septies SCC). The OAG was
acting on the basis, in particular, of court documents from criminal proceedings conducted
by the US authorities in connection with alleged acts of bribery of Ecuadorian public officials
and money laundering by a former employee of a group of companies active in commodities
trading based in Geneva, among other places. The aim is to clarify whether, in this complex
of facts, offences could have been committed on Swiss territory.

vi Conviction of the son of a former minister from Libya

In the ninth edition, it was mentioned that, in July 2021, the Federal Criminal Court found
the son of a former Libyan minister (under Muammar Qaddafi) guilty of complicity of passive
bribery of foreign public officials (Article 322 septies Paragraph 2 SCC) for having received
US$1.5 million from a Norwegian multinational, in order to allow it to set up in Libya. The
money transited through the Geneva subsidiary of the Norwegian company and then ended
up in an account in Geneva belonging to the minister's son. The convicted individual was
sentenced to a fine of 360,000 Swiss francs and to the payment of a compensatory claim of
1.5 million Swiss francs. This is a rare case in Switzerland of conviction for passive bribery
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of a foreign official. In 2016, the OAG had already convicted the Geneva subsidiary and
its managers by issuing summary penalty orders. His conviction was upheld by the Appeal
Court on 2 July 2022.

vii SBM Offshore

In a summary penalty order dated 18 November 2021, the OAG sentenced three Swiss
subsidiaries of the multinational group SBM Offshore and ordered them to pay an amount
of over 7 million Swiss francs, including a fine of 4.2 million Swiss francs, for having failed to
take all the reasonable organisational measures required to prevent the bribery of foreign
public officials in Angola, Equatorial Guinea and Nigeria. Their criminal practices were part
of a system specifically set up to pay substantial bribes to foreign public officials with the
aim of securing contracts for the SBM Offshore group. According to the OAG, the extent and
the duration of the acts of corruption show that, during the period under investigation, the
assessment of the risk of corruption and the related measures and procedures to prevent
it were either non-existent or wholly inadequate.m]

viii SICPA SA

In a summary penalty order dated 27 April 2023, the OAG convicted the company SICPA
SA to pay 81 million Swiss francs for its deeds related to acts of corruption, including a 1
million Swiss franc fine. A former sales director of the company was also convicted with a
suspended sentence of 170 days of imprisonment.

According to the OAG, because of the lack of organisation within the enterprise, some

employees of the company were able to give bribes to foreign public officials in Brazil,

Colombia and Venezuela. It was mainly the convicted sales director who benefited from
. . - o . .. [og]

the lack of organisation, hence his conviction for bribing a foreign official.

International organisations and agreements

Although not a member of the European Union, Switzerland is a member of the United
Nations, the OECD and the Council of Europe. Switzerland is party to the following:

1. the OECD Convention on Combating Bribery of Foreign Public Officials in
International Business Transactions;
2. the Council of Europe Criminal Law Convention on Corruption;

3. the Council of Europe Additional Protocol to the Criminal Law Convention on
Corruption;

4. the United Nations Convention against Corruption; and

5. the United Nations Convention against Transnational Organized Crime.

Legislative developments
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As mentioned in Section IV.xi, on 1 January 2021, a new federal Act on Public
Procurements entered into effect,[”] making it possible, in particular, to exclude individuals
who have violated provisions on combating corruption from an award procedure.

The federal Act on the Fiscal Treatment of Financial Sanctions, which was voted on
by the Swiss Parliament on 19 June 2020, entered into effect on 1 January 2022. As
a consequence, two federal tax laws were amended: the federal Act on Federal Direct
Taxation (see Articles 27 and 59) and the federal Act on the Harmonisation of Direct Federal
Taxation at Cantonal and Communal Levels (see Articles 10, 25 and 72). As a result, the
deductibility of any bribe that falls under the SCC is now prohibited.

As mentioned in Section ll.vi, on 23 October 2022, new statutes (Articles 76b to 76Kk) of the
federal Act on Political Rights (PRA) and a new related federal ordinance entered into effect,
creating at the federal level new obligations for certain political parties, elected officials and
campaigners regarding financing of the political life.

On 30 August 2023, the government presented to the parliament a proposal for a new act
to increase the efficiency of the fight against money laundering. The proposal most notably
includes the creation of a federal register in which companies and other legal entities
operating in Switzerland will have to register, providing information on their beneficial

[100]
owners.

Other laws affecting the response to corruption

In Switzerland, attorney—client privilege is guaranteed for attorneys who have passed the
bar exam and who actually practice law as independent attorneys (in a law firm).“m-
I'For these practitioners, breach of attorney—client privilege constitutes a criminal offence
that carries a custodial sentence of up to three years' imprisonment.[mz] By contrast,
the professional activity of lawyers who have passed the bar, but who work in the legal
departments of companies, is not covered by attorney—client privilege.

Bribery of a Swiss military official falls under the Swiss Military Criminal Code. All forms of
bribery or granting of an undue advantage are criminalised under Articles 141, 141a, 142,
143, 143a of this Code.

As mentioned in Sections IV.xi and VIII, on 1 January 2021, a new federal Act on Public
Procurements entered into effect, making it possible, in particular, to exclude individuals
who have violated provisions on combating corruption from an award procedure.

In Switzerland, in general, whistleblowing mechanisms are not mandatory for private
companies.[m] Moreover, employees of the private sector who wish to blow the whistle
must be careful not to violate banking secrecy (if an employee of a Swiss bank)[1°4-
I'or commercial secrecy,[ms] if they want to avoid criminal prosecution themselves. In
general, an employee must keep secret any wrongdoing of his or her employer, unless
a superior interest commands the whistleblower to act on the information. In this situation,
the employee must first talk to the employer, then to the competent authority, and only if
this authority does not act, to the general public.[1°6] In the public sector, whistleblowers
are better protected. Under Article 22a Paragraph 5 of the federal Act on Employees of
the Swiss Confederation,[mﬂ employees of the federal administration must not suffer any
professional disadvantage for having denounced an offence or an irregularity or for having
testified as a witness.
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Compliance

Compliance programmes have been essential in Swiss banks for quite some time and
have become more and more important for other companies. In fact, under Article 102
SCC, companies are convicted where they have not taken the appropriate measures to
prevent the commission of an offence. In recent cases, the lack of compliance systems
was a major aspect of the decision taken by the criminal authorities. Compliance can be a
mitigating factor in sentencing. The Swiss authorities do provide guidance. For example, the
SECO and other actors have authored a brochure providing Swiss companies operating
abroad advice on active prevention of corruption. This brochure, called 'Preventing
corruption — Information for Swiss business operating abroad', is available online in different
Ianguages.[ms] Moreover, local authorities and private associations provide their own
brochures.

Outlook and conclusions

Although Switzerland is still considered as one of the least corrupt countries in the world,
it has recently been criticised for 'stagnating' in its fight against Corruption.[mg] The lack of
whistleblower protection and transparency in political party funding still needs improving,
according to commentators. The new provisions of the federal Act on Political Rights should
eventually improve the situation regarding this second issue.

That said, bribery, especially of foreign public officials, is being prosecuted, and companies
as well as individuals are being convicted. As noted above, Swiss criminal authorities
have prosecuted and tried significant cases related to bribery this past year, involving
both Swiss and foreign officials. If sentences can be viewed as lenient in comparison with
other jurisdictions, restitution claims (equivalent to the proceeds of a crime) are not limited
under the SCC. We expect that increasingly more cases will be brought to justice and that
companies will need to up their game in terms of organisational pre-emptive measures.
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